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Appendix D

AMERICAN BAR ASSOCIATION
TASK FORCE ON FINANCING LEGAL EDUCATION

Separate Statement by Luke Bierman
Dean
Elon University School of Law

I agree with the import of and statements in the reports of the Task Force and its members;
certainly 1 am in sufficient agreement to concur in them and hope they are helpful. | write
separately merely to note that while contemporary concerns about financing legal education
warrant the attention it receives here, there are fundamental issues that require significant
attention from the profession if we are to be true to our calling as a self-governing profession
with special public responsibilities for now and for the future.

Law schools can’t fulfill their missions and be successful without students. And students are not
going to matriculate to law school if the legal profession does not provide opportunity for a
meaningful career. The academics, practitioners and judges who comprise the legal profession
must recognize and embrace that we are passing through a moment in time defined by rapidly
changing social, cultural and economic norms that present challenges to the continued vitality if
not relevance of our profession. The pace of technological innovation alone creates legal
uncertainties and controversies that we barely can distinguish let alone solve in real time. Our
profession must honestly and creatively embrace the challenges attendant this transformative
moment to identify and preserve values core to our role in society as the shepherds of the rule of
law while concomitantly adapting to a new era. From this perspective, it may actually be a
wonderful time to go to law school and join a generation that must forge new paths and new
opportunities. It remains, then, for our profession to accomplish this reset in a forthright and
productive manner, which will do more to help law schools than any prescriptions by any task
force anywhere.

56



AMERICAN BAR ASSOCIATION
TASK FORCE FOR FINANCING LEGAL EDUCATION

Separate Statement of Philip G. Schrag
Delaney Family Professor of Public Interest Law
Georgetown University Law Center

The Task Force has done a remarkable job of pulling together a large amount of data in a short
period of time. Its staff consultant, Stephen Daniels, deserves our deep appreciation for the
enormous amount of information that he collected and the analyses that he performed.

This is not a dissent from the report, but | write separately to highlight what | think is new and
particularly important in it, to emphasize the point made in the report about the limitations of
currently available information, and to put the issue of the cost of legal education into the larger
framework of the nation’s need for legal services.

What is new

The report clarifies that although the cost of law school has been rising, it has not been rising
nearly as fast as some have thought. The single largest factor in law school tuition increases has
been an increase in financial aid, particularly so-called merit-based aid. Many students receive
discounted tuition through scholarships and grants. Net tuition is much, much less than the
advertised tuition. It is appropriate, therefore, to evaluate the rate of increase of net rather than
advertised tuition. The report of the Task Force does that, finding that private law schools
discount tuition, on average, by 25%, and public law schools do so, on average, by 28%. In
addition, as the report notes, a comparison of rates over several years requires using inflation-
adjusted numbers. Comparing inflation-adjusted net tuition rates over a period of years shows a
much more modest rate of increase in law school tuition than comparing dollar amounts of
advertised rates over the same period.*

The report also confirms that there has been a drastic shift in recent years from needs-based aid
to merit-based aid, as many schools use financial aid to attract the best possible students.
Testimony to the Task Force disagreed as to whether this is a good thing or a bad thing, and that
may depend on whether the frame of reference is the school or the nation. Some, focusing on a
particular school, say that it is immoral, for it means that the most apparently able students (those
with the highest LSAT scores and grade point averages) pay less than those with lower scores
and grades, so those less likely to succeed in later life are subsidizing those who are more likely
to succeed. Some go further and suggest that that those from less privileged backgrounds are
less likely to have outstanding college grades and LSAT scores, so the poor may be subsidizing

! Net private school tuition increased by only one percentage point on an inflation-adjusted basis
from 2009-10 to 2013-14. The market seems to be responding to decreased demand for legal
education.
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simple and do not require the services of a person with a J.D. degree. Some legal problems of
low income clients are so complex that a service provider needs not only a J.D. but a great deal
of additional tutelage in order to handle them competently. Immigration problems are often of
that nature, because the book-length Immigration and Nationality Act and its even longer
regulations are so dauntingly complicated.

Nevertheless, it would be possible to create a state licensing system through which individuals
with specialized legal training, but not a full-fledged law degree, would be permitted to provide
particular types of legal services, commensurate with their training, to the public. Washington
State has already taken a step in this direction with its system for Limited License Legal
Technicians.™

Law schools can provide a useful service by contributing to the training of such non-lawyer
experts. In fact, Washington State requires its Technicians to have taken 45 credit hours of core
curriculum courses at a law school or paralegal program approved by the American Bar
Association and additional course credits in the specialized areas in which they will practice.**
Although Washington State does not require that Technicians receive a post-college degree, law
schools could offer a one-year or eighteen month Master of Legal Studies degree to help educate
and credential limited-service professionals at a fraction of the cost of a full J.D. degree. Such
programs would be both beneficial to the public and very consistent with the experimentation
that this Task Force recommends.

19 See Washington State Bar Association, Limited License Legal Technicians,
http://www.wsba.org/licensing-and-lawyer-conduct/limited-licenses/legal-technicians.
Washington State also amended its Rules of Professional Conduct not only to permit limited
practice by the new Technicians but also to permit them to share fees with lawyers and have
minority ownership of law firms in which they work. Wash. St. R.P.C. 5.9.

1 Washington State Bar Association, LLLT Education and Application Process,
http://www.wsba.org/Licensing-and-Lawyer-Conduct/Limited-Licenses/Legal-
Technicians/LLLT-Education-and-Application-Process.
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